
Contents 

Préface xv 
Acknowledgements xxv 

Chapter I 

The Tension Between Régulation and Emancipation in Western 
Modernity and its Démise I 

1 Modem régulation and émancipation 1 
2 The rôle of science and law in the management of excesses and 

déficits of modernity 4 
3 A paradigmatic transition? 7 

3.1 Onoppositionalpostmodernism 12 
3.2 Oppositional postmodemism and law ï 4 

Chapter 2 

Toward an Oppositional Postmodem Understanding of Law 21 

1 The tension between régulation and émancipation 21 
1.1 The réception of Roman law 21 
1.2 The rationalist naturaî law 25 
1.3 Théories of the social contract 30 

2 Legal-polirieal modernity and capitaîism 39 

Santos, Boaventura de Sousa
Toward a new legal common sense
2002

digitalisiert durch:
IDS Basel Bern



viii Contents 

2.1 The first period: libéral capitalism 40 
2.2 The second period: organized capitalism 44 
2.3 Thethirdperiod: disorganized capitalism 51 
Unthinkinglaw 61 
3.1 Fromthe epistemologicalto the social transition 61 
3.2 The state or the world system? 66 
3.3 Recoupîinglawwiththepolity? 69 
3.4 Légal UtopiaorUtopianpragmatism? 71 
Conclusion 82 

Chapter 3 

Légal Plurality and theTime-Spaces of Law: the Local, the National and 
the Global 85 

1 Introduction 85 
2 The structural components of law 86 
3 Légal plurality 89 

Chapter 4 

The Law of the Oppressed: the Construction and Reproduction of 
Legality in Pasargada 99 

1 Introduction 99 
2 Justiciability, dispute processing and légal rhetoric 100 

2.1 Explicit and implicit issues: the object of the dispute as the resuit 
ofabargaimngprocess 104 
2.1.1 The breadth or narrownessof the dispute 105 
2.1.2 The processed dispute and the reaî dispute 106 

2.2 Topoi,forms and procédures: forms as arguments 106 
2.3 Language and silence in dispute processing 108 

2.3.1 Common language, technical language, folk technical 
language 108 

2.3.2 Language and silence 109 
3 Dispute prévention and dispute settlement in Pasargada iaw 112 



Contents ix 

3.1 TheSetting 112 
3.2 Dispute prévention in Pasargada 117 

3.2.1 The ratification of légal relations by the Résidents' 
Association 117 

3.2.2 Substantive norms defining the type and range of the 
relationships 122 

3.2.3 Forms and procédures for legalizing relationships 128 
3.3 Dispute seulement in Pasargada 134 

3.3.1 Process 134 
3.3.2 Topoi of dispute seulement 13 7 

Conclusion 155 
4.1 The structure of légal plurality 155 
4.2 The view front inside 158 

4.2.1 Non-professional 159 
4.2.2 Accessible 159 
4.2.3 Participatory 360 
4.2.4 Consensual 160 

Chapter 5 

Globalization, Nation-States and the Légal Field: From Légal Diaspora 
to Légal Ecumenism? 163 

1 Introduction 163 
2 The globalization process 165 
3 Paradigmatic and sub-paradigmaticreadingsofglobalization 372 
4 The nature and types ofglobalization(s) 377 
5 The social basisof global agency 182 
6 The globalization of the légal field: a multi-factor analytical 

framework 187 
6.1 The position ofthecountry in the world system 388 
6.2 Routes to and through modernity 188 
6.3 Families of légal cultures and kinship ties 191 

7 The globalization of the légal field: a survey and a research 
agenda 394 
7.1 The global ization of nation-state régulation 194 



x Contents 

7.1.1 The heterogeneous state 194 
7.1.2 The relative weight of transnational and national 

factors 197 
7.2 The law of régional intégration: the European Union 200 

7.2.1 The national and the transnational 202 
7.2.2 The state and the market 204 
7.2.3 Democracy, social cohésion and interest 

représentation 205 
7.2.4 Europe, the world System and the history of 

Europe 207 
7.3 Global capital's own law: lex mercatoria 208 

7.3.1 The origins and éléments of lex mercatoria 208 
7.3.2 Lex Mercatoria and the world system 211 
7.3.3 Lex Mercatoria and légal cultures 212 

7.4 Transnational third worlds: the law of people on the 
move 215 
7.4.1 International migration 217 
7.4.2 Refugees and displaced people 224 
7.4.3 Citizenship, international migration and 

cosmopolitanism 228 
7.5 Ancient grievances and new solidarities: the law of indigenous 

peoples 237 
7.5.1 Historical and cultural roots of indigenous rights 243 
7.5.2 Self-determination versus the ethno-cratic state 247 
7.5.3 Building transnational coalitions 251 
7.5.4 Learningfrom the South of the South 254 

7.6 Cosmopolitanism and human rights 257 
7.6.1 International human rights and national 

sovereignty 259 
7.6.2 Universalism versus cosmopolitanism? 268 
7.6.3 Cultural embeddedness and cosmopolitanism 274 
7.6.4 Cultural imperialism and the possibiîity of counter-

hegemony 278 
7.6.5 Human rights as an emancipatory script 280 
7.6.6 Human rights, development and paradigmatic 

transition 289 
7.7 The global commons: jus humanitatis 301 



Contents xi 

Chapter 6 

Law and Democracy:The Global Reform of Courts 313 

1 Introduction 313 
2 The four dimensions ofthe global hégémonie consensus 314 
3 The rule of law/judicial consensus 317 
4 The globalization ofthe rule oflaw and judicial reform 318 

4.1 The judicial System in corecountries 318 
4.2 The judicial System in semi-peripheralcountries 320 

4.2.1 The démocratie transition and the fight against 
corruption 320 

4.2.2 Court reform in the semi-periphery: a case of high-
intensity globalization 326 

4.3 USAID in Colombia: a case study of high-intensity global légal 
reform 331 

5 State weakness, the judicialization of politics and the exportation of 
the rule oflaw 335 

6 Prospects for democracy 342 
6.1 The rôle oflaw and courts in représentative democracy 343 
6.2 The rôle oflaw and courts in participatory democracy 345 

7 Conclusion 351 

Chapter 7 

On Nodes of Production of Law and Social Power 353 

3 Introduction 353 
2 Power, empowering,disempowering 356 

2.1 The contributions of Foucault and feministtheory 356 
2.2 Power, constellations ofpower and social émancipation 358 

3 The state and civil society 363 
4 A strueture-agency map of capitalist societies in the world 

System 369 
5 Reading the strueture-agency map 3 73 

5.1 The structural places and their dimensions 374 
5.3 Forais ofpower 379 



xii Contents 

5.4 Forms oflaw 384 
5.5 Forms ofknowledge 395 

6 On structural détermination : asymmetries and bifurcations 399 
7 Expanding the légal and the political fields 404 
8 Conclusion 414 

Chapter 8 

Law: A Map of Misreading 417 

1 Introduction 417 
2 Understandingmaps 420 
3 Asymboliccartographyoflaw 425 

3.1 Law and scale 426 
3.2 Law and projection 430 
3.3 Lawandsymbolization 434 

4 Symboliccartography and oppositional postmodern law 436 

Chapter 9 

Can Law Be Emancipatory? 439 

1 Introduction 439 
2 Setting the context for the question 440 
3 The western bias and the plausibility ofthe question 443 
4 The démise ofthe social contract and the rise of 

social fascism 447 
4.1 Social exclusion and the crisis ofthe modem social 

contract 447 
4.2 The émergence of social fascism 453 
4.3 Social fascism and the production of a stratMed civil 

society 456 
5 On subaltem cosmopolitanism 458 
6 Subaltem cosmopolitanism and law: the conditions for cosmopolitan 

legality 465 
6.1 It is one thing to use a hégémonie instrument in a given political 

struggle. It is another thing to use it in a hégémonie 
fashion 466 



Contents xiii 

6.2 A non-hegemonic use of hégémonie légal tools is premised 
upon the possibility of integrating them in broader political 
mobilizations that may include légal as well as illégal 
actions 467 

6.3 Non-hegemonic forms oflaw do not necessarily favour or 
promote subaltem cosmopolitanism 468 

6.4 Cosmopolitan legality is voracious in terms ofthe scales of 
legality 468 

6.5 Cosmopolitan legality is a subaltem legality targeting the uncivil 
and the strange civil society 469 

6.6 As a subaltem form of legality cosmopolitanism submits the 
three modem principles of régulation to a herrneneutics of 
suspicion 469 

6.7 The gap between the excess of meaning and the déficit of task 
is inhérent to a politics of legality. Cosmopolitan legality is 
hauntedbythisgap 469 

6.8 In spite ofthe deep différences between demo-liberal legality 
and cosmopolitan legality, the relations between them are 
dynamicandcomplex 470 

7 Cosmopolitan legality in action 471 
7.1 Law in the contact zones 472 

7.1.1 Multicultural human rights 474 
7.1.2 The traditional and the modem: the other modernities of 

indigenous peoples and traditional authorities 475 
7.1.3 Cultural citizenship 476 
7.1.4 Intellectual property rights, biodiversiry and human 

health 477 
7.2 Law and the démocratie rediscovery of labour 480 
7.3 Law and non-capitalist production 484 
7.4 Law fornon-citizens 487 
7.5 The state as the newest social movement 489 

8 Conclusion 494 

Bibliographe 497 

index ofNames 547 

index of Subjects 555 



Inspired by a tradition that includes Durkheim and Foucault, the author conceives 
of law as a social phenomenon that portrays the social, political, and cultural 
condition of our time in a privileged way. The modem tools and concepts of modem 
social régulation and émancipation both seem to hâve lost their efficacy. They are 
still current as a resuit of historical inertia but only until credibly replaced by other 
concepts and tools. This is, therefore, a paradoxical time, in which we confront 
modem problems - the as yet unfulfilled promises of liberty, equality, and peace for 
ail humanity - for which there seem to be no modem solutions. 

Moving between empirical work and innovative theorising, the author argues for 
extensive shifts in the field of critical social thought and in particular of légal theory. 
Because globalization has many faces, its impact on law - whether law's scale is 
local, national or global - is complex and contradictory. The author draws on the 
distinction between hégémonie and counter-hegemonic globalization to deal with 
such topics as the law of the oppressed (squatter settlers, refugees, undocumented 
migrant workers, indigenous peoples), the transnationalisation of the state, 
European intégration, the globalization of the légal field, the global reform of courts, 
human rights and multiculturalism, and the common héritage of humankind. 

He concludes with a path-breaking chapter in which ne answers what may be 
considered the most intractable question haunting social scientists and légal 
scholars, as weil as légal practitioners and social activiste: can law be 
emancipatory? This challenging and inspiring book shouid be read by ail of them. 
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