
Index of contents 

Foreword and disclaimer V 
Outline of contents VII 
Index of contents IX 
Bibliography XV 
List of abbreviations XXI 
I. Structure of this dissertation and delimitation of its topic 1 
II. Overview of Swiss damages law 3 

A. The source of Swiss law: Statutes 3 
B. Distinction between public / private law and between 

administrative and civil courts 4 
C. Some basic concepts of compensation for financial 

damage under Swiss contract and tort law 5 
1. Categories of recoverable financial damage 

under Swiss commercial law 5 
2. In principie füll compensation, but no over-compensation 7 
3. The determination of the amount of damages 

by the judge's discretion 8 
4. The principie of füll and specific financial 

damage proof and its exception 9 
D. Conditions of a claim for damages under Swiss contract and tort law 13 

1. Damage 14 
2. Violation of a contract or the law 15 

a) Contractual Claims for damages 15 
b) Extra-contractual Claims for damages 18 

3. Causality 19 
a) Natural and adequate causality 19 
b) Causality in the event of omissions 22 



Index of contents 

4. Fault 22 
a) Proving the element of fault in relation 

to contractual Claims for damages 23 
b) Proving the element of fault in relation to tort claims 24 
c) Gross negligence and minor negligence 26 

III. The historie and comparative law perspective 27 
A. The lost profits concept in Roman law 27 
B. The comparative law perspective 29 

1. The lost profits concept in German commercial law 30 
2. The lost profits concept in French commercial law 34 
3. The treatment of lost profit claims under English commercial law 42 

C. Conclusions 45 
IV. Recoverability of lost profits under Swiss commercial law 47 

A. Introduction and overview 47 
B. Court precedents regarding lost profit claims 

under Swiss commercial law 49 
1. DFT21I81 51 
2. DFT 24 II 1 53 
3. DFT 26 II 328 54 
4. DFT 33 II 172 55 
5. DFT 34 II 258 56 
6. DFT 39 II 640 57 
7. DFT 42 II 367 57 
8. DFT 43 II 214 58 
9. DFT 43 II 784 60 
10. DFT 45 II 202 61 
11. DFT 54 II 481 62 
12. DFT 63 II 277 63 
13. DFT 69 II 139 64 
14. DFT 78 II 432 65 

X 



Index of contents 

15. DFT 79 II 376 66 
16. DFT 79 II 409 68 
17. DFT 82 II 397 69 
18. DFT 83 II154 70 
19. DFT 89 II 214 72 
20. DFT 96 II192 73 
21. DFT 97 II169 74 
22. DFT 98 II 325 76 
23. DFT 104 II198 77 
24. DFT 105 II 87 78 
25. DFT 106II157 79 
26. DFT 120 II 296 80 
27. DFT 123 III 257 82 
28. 4C.439/1998 82 
29. DFT 127 III 365 84 
30. Wallis High Court judgment dated 5 December 2001 85 
31. 4C.157/2003 86 
32. 4C.297/2003 87 
33. 4C.22/2005 88 
34. 4C.459/2004 88 
35. 4C.468/2004 90 
36. DFT 132 III 379 91 
37. 4C.225/2006 95 
38. DFT 133 III 257 96 
39. 4C.52/2007 98 
40. St. Gallen High Court judgment BZ.2004.77-78 

dated 18 June 2007 99 
41. 4A.185/2007 101 
42. 5C.230/2006 103 
43. 4A_293/2007,4A.295/2007 104 

XI 



Index of contents 

44. St. Gallen High Court, judgment BZ_2007_52 
dated 5 February 2008 106 

45. DFT 134 III 306 107 
46. Commercial Court of St. Gallen, judgment HG_2007_87 

dated 13 November 2008 109 
47. DFT 135 III 405 111 
48. 4A_70/2008,4A_230/2009 113 
49. DFT 136 III 56 114 
50. 4A_401/2009 116 
51. 4A_251/2010 119 
52. Vaud High Court judgment dated 3 September 2010 120 
53. 4A_63/2011 121 
54. 4A_371/2011 122 
55. Vaud High Court, «Tara Jarmon» judgment 

dated 11 january 2012 123 
56. 4A_401/2011 125 
57. 4AJ719/2011 126 
58. 4AJ709/2011 127 
59. 4A_665/2012 128 

60. Neuenburg High Court, judgment CC.2008.10 
dated 14 May 2013 130 

61. 4A.129/2013 130 
62. 4A_364/2013, 4A.394/2013, 4A_396/2013 131 
63. 4A.691/2014 134 

64. ZH Commercial Court, judgment HG120228 
dated 10July2015 135 

65. 4A_651/2015 137 
66. 4A_49/2016 138 

67. 4A_436/2016,4A_466/2016 139 

Xll 



Index of Contents 

C. Discussion of loss of profit claims on 
the basis of the Swiss case law review 141 
1. Fundamental general aspects of the lost profits concept 

under Swiss commercial law 142 
a) Principies deriving from a key axiom of Swiss damages law 143 
b) Bürden and standard of proof 147 
c) Art. 42(2) of the CO 153 
d) Compensation only for customary or certain loss of profits? 163 
e) Conclusions 166 

2. Certain specific types of claims 169 
a) Sales and purchase agreements under the CO 169 
b) Sales and purchase agreements under the CISG 172 
c) Patent infringement cases 174 
d) Trademark infringement cases 180 
e) Unfair competition cases 180 
f) Employment agreements 181 
g) Work contracts 185 
h) Asset management agreements 186 
i) Bank accounts 192 
j) Interest (Art. 106(1) of the CO) 193 

3. The role of the judge's discretion in the application 
of Art. 42(2) of the CO 194 

4. Practical recommendations for loss of profit claims 
under Swiss commercial law 200 
a) Providing the court with no indications at all 

regarding the loss is a killer 200 
b) Strive to provide the court with as many and 

specific indications as possible 203 
c) Not complying with invitations by the court to submit 

information is deadly 206 
d) Circumstances matter 208 
e) Avoid making excessive loss of profit claims 212 

XIII 



Index of contents 

f] It matters how the evidence is presented 214 
g) Assess the option of an action by stages in cases 

of disgorgement of profits 215 

5. Summary 217 
V. Overall summary of content 221 
VI. Executive summary of findings 229 
VII. Index of SFT decisions 233 

XIV 


